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s
Mr. Justice Frank B. Morrison, Jr., delivered the Cpinicn
of the Court, '

The Thirteenth Judicial.District Court of Montana
issued a judgment on August 11, 1981, affirming in part and
reversing in part a March 26, 1979, order of the Board of
Personnel Appeals (BPA} ?cLah115thg the memgarahip of the
Billings Fire Department's bargaining unlt The BPA and t%e
Bllllngs Firefighters, Local $521 appeairthe judgment of the
District Court, We reverse the District Court in part ang
reinstate the March 2§, 1979 order of the BPA.

The Montana Publlc Employees Collectlve Bargalnlng AcCt

was enacted in 1973,

] as
set forth in the National Labor Relations Aét, 29 u.s.cC.
section 151 et seq. (1976), the Montana Act specifically
excludes supervisory and management enployees from the
definition of. "public employee. Only public emplovees are

allowed to bargaln collectlvely, section 39-3i-201, MCh.
Thus, supervlsory and management employees were effectively
denied membership in coilectivg bargaining units,

From 1968 unti]l the commencement of this action in
1977, the City of Billings continuously recognized Bllllngs
Firefighters Loecal #521 as the collective bargaining unit
for all Billings firefighters except the Fire Chief and the
Assistant Fire Chief. buring labor negotiations in 1877,
the City of Billings attempted to excludelthe line battalion
chiefs, Specialty officers and fire captains from the bargaining
unit., The City contended that those empioyees were either
supervisory or'managémenﬁ, as defined in the Public Emplayee

Collective Bargaining Act, and thus ineligible for membership

!

= in-a collective bargaining unit.
In response, the Union contended that ‘the Act's grandfather

clause, section 3%-31-109, MCA, by recognizing all established



collectivérbargaining aéréémeﬁ£$; alsé recogﬁizéd'all exiséiﬁg

bargaining unitgf That section provides:
"39—31—105. Existing collective.bargaining
agreements not affected, Nothing in this
chapter shall be construed to remove recogni-
tion of established collective bgrgaining
agreements already recognized‘onqin existence
prior to the effective date of this act."

Union argues that the “exiat{ﬁg agreementggiecwgnizes Local

#521 as the bargaining unit and that theréﬁqre, the‘unit's-
composition is not controlled by sectidn 39;31~201, MCA.

' At‘the.request of the City and the Uhion,'the BPA
conducted an administrative hearing December 15 and 16,
1977, to clarify the membersﬁip of the bafgéining unit. On
Febrﬁary 28, 1978, the hearings officer issued a recommended
order concluding that "the appropriate bargaining unit in
the Billinés Fire Department is that unit which has been
recognized by the City of Billings since 1968, i.e., all
employees of thg Billings Fire Department except the Chief
and the Assistant Chief." Sﬁe reached this conclusion DY
interpreting the grandfather clause to recognize existing
bargaiﬁing units as well_as existing bargaining agreaments,
as advocated by the Union.

The City appealed. the recommended order to the Board of
Personnel Appeals. On July 28, 1578, the BPA issued an |
order remanding the case to the hearings office; with instruc-
tions to apply the facts to the following‘;wo—prqng test:

(1) Vls the poéition in guestion that of a supervisor

Or management official?

{2} If it is, does the inclusion of that position in
the bargaining unit create an.actual substantial
conflict which results in the compromising of the
interests of any party to istdeﬁfiméht?

This test is the result of a conside:gd effort by the

BPA to reconcile the grandfather clause, which it interprets
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as recogﬁizing bgth bargaining units and dgreements already
iﬁ eéxistence, with section 39-31-201, MCAiﬂﬁgrbidding non-
Public employees from belonging to collecéive bargaining
units. The Bpa found that where the two géctions come into
conflict, the conflict must be settled 1

of the Act. Section 39~31-101, MCz, state

"39-31-101. Pelicy. 1In order to promote

The test adopted by the BPA allows for grandfathering
and also prevents conflicts intended te be avoided by the
exclusion of supervisors and management officials from the

unit. If the bpresence cf a superviscry or a management

pe e i

Position within the unit becomes the source of "strife and

unrest," the position will be removed from the unit. If
—h\—'—u...
there is no strife or unrest, evidenced by actual substantial

conflict, the grandfathered unit will be allowed +o remain
"as is."

The hearings officer issued a thirty-page decision on
Janﬁary 19, 1979, again concluding that the bargaining unit
should remain as it hasg been since 1968.

To determine whether Or not the positions were those of
supervisors or management officials, the hearings officer
applied a multi-question test ﬁo each contested position.
She considered the duties attendant to each poéition as well
as the definitions of supervisor and manaﬁement official

found in section 39-31-103, MCA. She concluded that the

line battalion chiefs, the gommun;catiqns,cfficer and the

fire marshal in the Billings Fire Department are supervisory

employees. She further concluded that the captains, maintenance
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officer and training officer are not supefﬁisory employees,

None of the positions were found to be that. of a management

official.

Next, the hearings officer applied tﬁé second part of
the test to those positions found to be supervisory. BShe
determined that the presence of the posit%éys in the unit
created no actual substantial confliicts rééulting in the .
compromising of the interests of any party to its detriment.
Thérefore, she allowed the supervisory positions to remain
in the unit.

In reaching that conclusion, the hearings officer

pb

(2) Testimony of the fire chief that in his twenty-six

considered +the following:

(1) Local #521 has never gone on strike.

years on the Department, very few formal grievances had been
filed.

(3} Trestimony of an engineer that only one grievance
had gone to arbitration siscd (268, |

(4) Testimony of the fire marshal tha£ his membership
in the unit had never caused problems ét staff meetings with
the fire chief. |

(5) Testimony of the fire chief, battalion chiefs and
captains thét the current stfucturé of the unit had never
interfered with the efficient operation of the Department.

(6) Testimony of a captain that his membership in the
unit had never interfered with the exercisé of his authority.

(7) Testimony of the union's chief ﬁ§gotiator for the
1577 contract that the make-up of the uniﬁjhad caused no
disharmony and that there were na specialginterest groups

within the unit.

{8) Testimony of engineers and fireﬁ?n that no interna;



conflict or disbarmony existed due to thefbargaining unit-

structure.

(9) A petition signed by 80% of the specialty officers
and 83% of the lieutenants, engineersg and&ﬁirefighters
stating: "We the undersigned members of i;A.F.F. Local 521
are in opposiﬁion to ény chanéé in our bafgaining unit."

On March 2s, 1979, the Board of Pergonnel Appeals
adopted the recommended order of the hearihgs officer as its
final order., The City of Billings appealed to the District
Court. Following a hearing, the District Court issued an

order July 28, 1981, concluding the following:

"2. Supervisors and management personnel are
excluded from Firefighters Local #521 Bargain-
ing Unit and former Section 39-1615, R.C.M.
‘[the grandfather clausel], does not change the
statutory exclusions.

"3. The Line Battalion -Chiefs are supervisors
and are excluded from Firefighters Loca:l #521
Bargaining Unit.

"4, The Specialty Officers, Communications Of-
ficer, Maintenance Officer, Fire Marshal and
Training Officer are supervisory and excluded
from Firefighters Local #521 Bargaining Unit.

"5. The Fire_Cabtains shall remain with Fire-
fighters Local #521 Bargaining Unit.

"6. The test applied by the Board of Person-
nel Appeals is not logical and is arbitrary
and capricious. . "

In so holding, the District Court found requiring an
actual conflict to occur before removing a supervisory or
management position from the unit to be illogical as their
presence in the unit is inherently conflicting. 1In addition,

it found all officers except fire captainsito be supervisory

personnel and excluded them from the unit.’
~ In their appeal of the order and judgment of thelDiStrict
Court, the BPA and the Union Present several issues for our

consideration:



(1) Whether the state legislature duthorizéd the BPA
as the agency to establish the appropriatg-bargaining units
for public employees?

(2) Whether the BPA’Q interpretation ¢f section 39-31-
109, MCA, the grandfather clause, was a rational statutory
construétion, or whethesi it wan ill@dical;:arbitrary and
capricious?

(3) Whether the BPA's twe-prong fést reconciling the
inconsistencies between two sections within the Montana
Public Employees Collecdtive Bargaining Act was arbitrary and
capricious? ' é&

(4) Whether the BPa's determinationwthat certain
employees were supervisory or management gfficials was

'
clearly erroneocus?

{5) Whether the RPA'sg test, if rational, waé correctly
applied by the BPA to the Yacts of Ehis case? |

On cross-appeal, the City presents.us with one other

| . ' .
issue: Whether the District Court erred when it failed.to
find the BPA's finding that captains were not supervisory or
ménagement officials to be clearly errcneoug?

ISSUE ONE

The Montana legislature clearly authorized the BPA as
the agency to establish appropriate bargaining units for -
public employees when it enacted section 39—31—262, MCA:

"39-31-202. Board to determine appropriate

bargaining unit-factors to be considered.

In order to assure employees the fullest

freedom in exercising the rights guaranteed
by this chapter, the hoard or an’ agent of

the board shall decide the unit- dppropriate

for the purpocse of collective bargaining. . ."

Like all BPA orders, an order determiﬁing the membership
of a bargaining unit is sﬁbject to reViewfﬁy the district
éourt, section 39-31-409, MCA. Pursuant tb section 39-31-

105, MCA, judicial review of contested agency orders is




governed by the Montana Adm:nlstratlve Procedure Act (MAPA)
Section 2-4-704, MCA, sets forth the MAPA standards of
review to be followed by a district court when reviewing an
agency decision. The relevant portions of section 2-4-704,
MCA, state: )

"(2) The court may not substitute its judg-—
ment for that of the agency as to the weight
of the evidence on questions of fact. The
court may affirm the decision of the agency

or remand the case for further proceedings.

The court may revérse or modifyithe decision

if substantial rights of the appellant have
been prejudiced because the administrative
findings, inferences, conclusions, or decisions
are:

o,

"

"(e) clearly erroneous in view of the reliable,
probative, and substantial evidence on the
whole record; '

"(f) arbitrary or capricious or characterized

by abuse of discretion or clearly unwarranted
exercise of discretion;:

Pursuaat to that statute, findings of fact by an ‘agency
have_been subject to a "clearly erroneous" standard of
review by the courts. Wheatland County v. Bleeker (1978),
175 Mont. 478, 575 P.2d 48. Conclusions of law are subject
to an "abuse of discretion" review. These standards differ
due to the agency's expertise regarding the facts involved
and the court's expertise in interpreting and applying the
law. Davis' 4 Administrative Law Treatise, §29.01 (1958).

Both statutory and case law have employed the terms
fclearly erroneous,” "abuse of discretiqn“rand "substantial
credible evidence® in form .not entirely clear nor consistent.
We view this as an appropriate opportunity for clarification.

specifically, the fac_tual findings of the BPA will be
upheld i% sapported b? substantial evidence. Section 39-31-

409(4), MCA. MARPA allows factual fipdings. to be overturned



when they are "qlearly.errOneous in view_df the reliable,
probative and substantial evidence on the whele record.”
Section 2-4-704(2)(e), MCA. We find these tests can be
harmonize&. If there is substantial credible evidence in
the record, the findings are not “clearly‘érroneous." Under .
either statute the scope of judicial review is the same. .Ifé
the record. contains support for the factual determinationé
made by the agency, the courts may not- welgh the evidence.
They are bound by the findings of the agency |

In reviewing legal questions, the scope of review is

broader. Where the intent of statutes is unclear, deference

will be given to the agency's interpreté n.. Ford Motor

Credit Co. v. Milhollin (1980), 444 U.sS. 555, 100 S.Ct. 790,

63 L.Ed.2d 22; FCC v. WNCN Listeners Guild, et al. (1981),

450 U.s. 582, 101 S.Ct. 1266, 67 L.E4d.2d 521. Where it

appears thatléhe legislative intent is clearly contrary to

agency interpretation, the courts will not hesitate to
reverse on the basis of "abuse of discretion."

The determination of a bargaining unit involves mixed
questions of law and féct as is hereafter discussed. 1In
reviewing the BPA's findings of fact and conclusions of law,
we will be bound by the foregeoing scoperof review,

ISSUE TWO

The BPA's interpretation of section 39-31-109, MCha, the.
grandfather clause, is primarily a guestion of law. Therefore,
the reviewing court should determine whether that interpretation
inveolves "abuse-of discretion.” The clause recognizes all
bargaining agreements in existehce.at the time of the paésage
6f the Montana Public Employee Collective Bargaining act.

The BPX asserts that existing'bargaining units should also

be recognized.



The City of. Billings has recognized ;@cal #521 since
1968. The bargaining agreement reflects'giat in its "recogni-
tion clause." Therefore,-by'reCOgnizing the agreement, the
City recognizes the Unit. The Unit does ﬁbt Cease to exist

when the agreement ends. The Unlt contlnues to exist untll

& new Unit is formed s vecognized. Thig aP"s int&rpratatior

of the grandfather clause is rational, does not involve an

abuse of discretion and we reinstate if:

ISSUE THREE
The BPA's interpretation of the grandfather clause

previously discussed, recognizes existingupargaining units
containing supervisory personnel in violation of section 39~
31-201, MCA. The Board recognized that pubiic policy supports
elimination of conflict of interest within a bargaining unit
and therefore, notwithstanding its iA;;;;;;;;;I;;a;;\;;;H—_ﬁ
grandfathér clause, sought to foster the spirit of the Act
by adopting a legal test to eliminate actual substantial
conflict, The validity of such a test is a question of law.

The District Court found the presence of supervisory or

management officials in ﬁ;;)bagggigigg_gnit to be inherently

conflicting. It therefore held the test to be irrational
for allowing continued membership until actual substantial
conflict occurs. We do not agree.

.Testimony that Local #521, a bargaining unit consisting
of firefighters.as well as supervisors, has had =z relatively
peaceful ex15tence 51nce 1968 1ndlcates a lack of any 1nherent

e e e

confllct Thls does not mean that actual substantial conflict

could not ocour.
The test developed by the BPA is a fational, considered
effort by the“BPA té assﬁre an effective bargaining unit.

pgto_rﬁmgze

The test con51ders the policy of the act,/i.e.

-10-
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strife and unrest bargaining units, as well as some of

the facters set forth in section 39-31-202, MCA, for determining
unit composition--the "history of collectife bargaining" and
the "desires of the employees.™ The resu%ﬁ accemplished
breserves the public policy underlying tﬂé:act. We f£ind the
Board's approach to be & rational ocne for determinjng bargaiﬁ—
ing unit memberships. .
ISSUE FOUR

in applying the BPA's test, the hearihgs officer made
many findings of fact regarding the supéry'sory Or management
nature of various department positions. éﬁe applied a
multi-question test to each position_and:dgnsidered the
definitions of supervisory and maﬁagement official in making
her determination.

The District Court; to reverse these findings of fact,
had to find the record bare of "substantial credible evidence."
We find such evidence to exist,

The District Court supplied no reason for finding the
position determinations to be unsupported. Rather, it chose
to substitute its findings for those of the BPA. The governing
statute provides: "The court may not substitute its judgment
for that of the agency as to the Qeight of the evidénce on
questions of fact." Section 2-4-704(2), MCA. ‘There is
substantial, and as we have hérein noted, abundant evidence
to support those determinations. Therefore, w2 reinstate
the findings of the BPA that only the lirne battalion chiefs,
the fire marshal and the communicatioﬁs officer are supervisors.

On cross-appeal, the City asks us to determine whether
or not the District Court erred when ;t failed to f£ind the
BPA's determination that fire captains are neither supervisory

nor management officials to be clearly erronecusi.~ The District

-11-



Court did not en;.. The hearings officer considered the
duties of. the captains and cohpared them to the duties of
the supervisors and fanagement officials set forth in section
39-31-103(3) and (4) , MCA., There was substantial evidence
to support the BPA's determination.
iSSﬁE PIVE

Finally, the District Court held ;hagﬁbecause the
bPresence of supervisors in a bargaining-ﬁéit creates inherent
confiict, the second pProng of the BPA's tést was not correctly
applied to tﬁe instant facts. . We have alfeady stated that
no inherent conflict exists within Locai $#521. 1In addition,
there was a substantial amount of testimony presented to the
hearings officer indicating that no actuaf substantial
conflict exists. The hearings officer correctly applied the
test to Local #521. |

The order of the District Court is vacated and the

March 26, 1979, order of the Board of Personnel Appeals is

ﬁiétice

reinstated.

We Concur:

Justices

=12~
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Mr. Justice Fred J. Weber, diseenting:

The maje%iey opinion constitutes a careful and
thoughtful analysis of the statutes, case law, and the
underlying Problems of cocllective barzaining in the publicg
employee sector. I do not dlsagree with the analysis of the
majority opinion apnd I am therefore led to’slgn the‘oplnlon

However, I dissent because the oplnlon does not add*ess
a different interpretation of the statutesﬁwhlch I beliave
should be considered, T dissent with the aim of calling
this matter te the attention of the leglslawure so that it
may determine if additional legislation is regquired.

&s pointed out in the majority opinion, the Montana
Public Employees Collective Bargaining Act {herein called
"Act") is in agreement with the national labor policy as set
forth in the National Labor Relations Act with regard to the
definition of "public employees." Both the Montana and the
federal definition of "publié employeesg” excludes both
Supervisory and management employees. The result of the majority
opinion is to neutralize the Statutory exclusion as +o both
Sunerviscory and managemant employees where they are a part
of a bargaining unit in existence prior to the 1973 effectlve
date of the Act. Suehn neutralizing of +he statutory exclusion
will continue without limit of Years so long as the collective
bargaining unit remains in existence. I suggest that a
different interpretation can be given to the statute which
will not have the effect of repealing the definition of
public employeee for bargaining units in existence prior to
1973.

The Act emphasizes that "public employees“ shall be
protected in the exercise of their-right of self-organization,

collective bargaining and other related rights.. The next

-13-
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step is to determine what employees are to be protected

under this gpublic employees collective bargaining act. The
Act itself specifically defines "public employees" in section
39-31-103, MCA, as follows: |

"(2)(a} 'Public employee' means:

"(i) except as provided in subsgdtion (2)
{b) of this section, a person emfflcyed by

a public employer in any capacity

n
- - .

"{b) 'Public employee’ does not mean:
"(i) an elected cfficial;

-"(ii) a person directly appointed by the
governor;

"(1ii) a supexvisory emplovee :
in subsection {3) of this sectio

"{iv) a management official, as defined in
subsection (4) of this section;

"{v) a confidential employee, as defined
in subsection (12) of thig section;

"{vi) a member of any state board or con—
mission who serves the state intermittently;

"{vii) a school district clerk:
"{viii) a school administrator;

"{ix) a registered professional nurse per-—.
forming service for a health care facility;

"{x) a professional engineer; or

"(xi) an. engineer-in-training." (Underscoring
added.)

The definition is clear. It totally excludes a number of
persons, starting with elected officials, including supervisory
enployees and management officials, and ending with engineers-
in-training. It is critical to note that ﬁhe statute does

not base exclusion upon a theory of potential "substantial
conflict" if such employees are included iﬁ a'bargaining

unit: ihsﬁead,wthe iééislatu?e by définitién stétés thagm.

these described persons do not constitute "public employees"

-14-




L
who are granted the right of cocllective bargaining. The
result of the maj;;ity.opinion is to disregard the very
Specific exXclusion, and to add a new idea--the exclusiaons
shall be applied only if there is "substantial confict.,"
Such an interpretation adds a test not inciude in the

statute.

If a collective Bargaining unit were'dgganized after
the 1973 effective date of the Act, such. a unit cannct
include bPeople other than public employees_as defined in the
Act; so that in such a4 situation, Supervisory emplbyees and

management officials could not under any Circumstance ba

included as a part of the unit, even thougt>

submitted that their presence would not crea¥e a substantial
conflict. The result is a difect conflict between the
Persons who are "public employees" in different bargaining
units.

The majority opinion bases its conclusions 5n the
grandfather clause, which is_set forth in section 3%-31-109,

MCA, as follows:

requires fecognition of the established collective bargaining
agreement with Local #5211, 71 alsoc find no problem in recogni-
tion of Local #521 as the bargaining pﬁit. I do guestion
the conclusion that all Persons who were in the bargaining
unit must continue to be allowed to remain in the bargaining
unit in future Years. :

Without qﬁestioh”tﬁé éoliecﬁiﬁe baréaining agreementsg

and the bargaining units in existence prior.to the 1973 date

-15-
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of the Act must be recognizedl.iHoWever; ih oontraot.oegotiations
taking place aftei'the effective date of the Act in 1973,

the statutes appear to reguire that the statutory definition

of publlc enployees™ must be recognized, with the result

that in such subsequent hegotiations, superv;sory employees

and management off1c1als as deflned in the Act must be

excluded from the bargaining unit. The result would be that

the bargaining unit would continue negotiations as it did

prior to 1973, but that a unlt could no longer retain as a

part of the members of the unit any of the_éersons excluded

T
from the statutory definition of "public émployees.” The

o

result would be that the legislative deterﬁfﬁation as to the

Persons who are entltled to bargain collec'ﬁv

Act would be recognlzed. The further result would be that

all bargaining units under the public employees process

.would retain the same categories of employees.

A number of parties representing different unions have
appeared in this action. Apparently all of them would
Oppose a construction of the Statutory exclusion as above
suggested. It seems to me that this is an expression of
disagreement by the unions with the clear definition stated
by the legislature as to the persons who can and cannot be
classed as public employeee for collective bargaining purposes.
If the legislature agrees with the interpretation of the

majority, no legislation is required. On the other hand, if

the legislature determines that the definition of "public

employees” set forth in the statute should be carried through,

then additional leglslatlon is reguired.

sl el —

Justlce

~16-
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CITY OF BILLINGS,

BILLINGS FIREFIGHTERS, LOCAL

"RECEIVED

IN THE DISTRICT COURT OF THE THIRTEENTH
JUL 20 1381
JUDICIAL DISTRICT OF THE STATE (F MONTANA,

- IN AND FOR THE COUNTY OF YELLOWSTONE  BOARD OF PERSONNEL APPEALS

Neo.: DV 79-706
Plaintiff,
Vs -

#521, and THE BOARD OF PERSONNEL
APPEALS,

Respondents.

R T LN L S N SN S S N T

il

This matter having come on;regularly for

consideration by the above-entitled Court énd the parties
having submitted memorandz and having argued the mse to the
Céurt and the Court being fully advised makes and enters
its: |

FINDINGS QF FACT

I.
This is a review of the Final Order of the
Board of Personnel Appeals brought by Petition by the City
of Billings pursuant to the Montana Administrative Procedure
Act., Judicial review is authorized_by Section 2-4-702, M.C.A.
17, |
In 1968, the City of Billings recognized
Local.#521; International Assbciation of Firefighters as the
bargaining unit for the employees of the Billings Fire
Department.

At the time of the hearing in this matter, '

~ Local #521 was composed of cne Firve Marshal, one Communications

Officer; one Tréining Officer, one Maintenance Officer, four

(Line) Battalion Chiefs, twenty-six Captains, six Lieutenants,

B S S N P LA
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11

12

13
14
15
18
17
18

19

21

23
24
25 .
28
27
28
29
30
31

32

twenty-five Engineers, and thirty-nine Firefighters.

The Billings Fire Department 1s orgafized accord-

©ing to a chain of Command which extends from the Fire Chief

through the Assistant Chief, Battalion Chlefs, Captains, Liau-

-tenants, Engineers, and Firefighters; or from the Fire Chief

to each Specialty Officer to any staff a Specialty Officer might

have. This chain of command is the vehicle through which
supervision 1s exercised, policy is carried out, and input is

received, ' e

771,
The Board of Personnel Appeals adopted the

Hearing Examiner's extensivye findings as tp the Line Battalion.
g

Chiefs. Those findings detail the supery:*éry functions of the
Line Battalion Chiefs. They are in fact,%ﬁﬁpervisors.
'S

The Specialty Officers within the Billings
Fire Department are the Communications Officer, Maintenance
Officer, Fire Marshal and Training Officer. The Board of
Perscnnel Appeals adopted the Hearing Examiner's extensive
findings as to the Speciaity Cfficers. Those findings detail
the supervisqry and management functions of those Specialty
Officers. The Communications Officer and Fire Marshal are, 1in
fact, supervisory. 1In addition, =ach Specialty Officer repre-
Sénts management policy and difection in each area of res-
ponsibility. The areas of responéibility are all areas of manags
ment concern énd policy. The Communications Officer supervises
and oversees the total communications link of the City. The
Fire Marshal implemehts management policy with respect to fire
investigations and fire brevention policy. The Training Officer
is responsible to see that management policy of having a well-
trained and efficient fire fighting force 15 carried out. The

Maintenance Officer is responsible to see that management polic-
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management concern. In the areas of responsiklity the Specialty

Firefighters unit, an administrative hearing examiner and the

that whils the bargaining it contains SOome supervisory employees

ies with respect to equipment are carried eut. Each area over

which these Speciaity Officers have jurisdiction are areas of

Officers make operative decisions for the city administration.

V.

The Board cf Personnal Appeals has adopteil the

Hearing Examiner's extensive findings. Those findings de:ail
the. functions of the Fire Department Captains Although there
appear teo be substantial elements of superv1510n the Captains
are not supervisors, in fact. ‘

VT,

The Board of Personne?l Appaals has adopted a
'z

test for determining whether to include”dr exclude Supervisory
i

employees in a grandfathered bargaining un®t. This is two

pPronged: (1) Determine whether the unit currently contalns

émployees who might be c13551f16d as superviscry or management
(2) If there are supervisory T management employees in the
bargaining unit dces their presence result in actual, substan-
tial conflict?

VII.

Application of the above test to the Billings
Board of Personnel Appels, in a separate review, determined

there Was 1o evidence of actual, substantial conflict.
VIIT.

The BPA has issued a Final Order ailowing the
current composition of the Billings Firefighters bargaining unit
Lo continue as it has existed since its inception in 1968.

| NI
The Battalion Cﬁiefs-ané Speciélty Officefs

are supervisory employees and if allowed to remain in the
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bargaining unit a conflict will exist.
. |

The two prong test adopted by the Board of

_Personnel Appeals is not legical. Tt is capricious. The City

should not be required tc wait and see 1f a conflict develops,

It is inherent in the nature of their supervisory duties that

actual and substantial conflicts wii?l deverp so far as the

_Battalion Chiefs and Specialty Officers are concerned.

CONCLUSIONS CF LAW

1. This Court has jurisdiction of the parties
and the subject matter.

2 Supervisors and management personnel are
"
excluded from Firefighters Local #52) Barg ﬂnlng Unit and former

Section 59-1615, R.C.M., does not change the statutory exclusions

3. The Line Battalion Chlefs are supervisors

“and are excluded from Firefighters Local #521 Bargaining Unit,

4. The Specialty Officers, Communications
Officer, Maintenance Officer, Fire Marshal'and Training Officer
are supervisory and excluded from Firefighters Local #521
Bargaining Unit.

5. The Fire Captains shall remain with Fire-
flghters Local #521 Bargalnlng Unit.

6. The test applied by the Beard of Personnel

Appeals-is not 1ogica1 and is arbitrary and capricious in that

~actual and substantial conflict is inherent because of the

nature of the duties of the named superviscry employees and the
City should not be required to prove present Or'past actual
confliét.

7. The Order-of the Bo&r%iof Personnel fppeals
shall be accordingly reversed in part and affirmed in part.

LET JUDGMENT BE ENTERED ACCORDINGLY.

117170777
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DATED this Zé day of

cc:  Rosemary . Roschert
Jerry L. Painter
Kenneth D. Peterson -

CERTIFICATE QF SERVICE

This is to certify that the furcgoing
wos duly served by wmail upon the
partiea or their attoroeya of record

, 1981.
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1 BEFORE THEE BOARD OF PERSCNNEL APFPEALS
2| IN THE MATTER OF UNIT CLARIFICATION #1-77: ) FINDINGS OF FACT,
BILLINGS FIREFIGHTERS LOCAL #521; ) CONCLUSION OF LAW,
3y CITY QOF BILLINGS ) RECOMMENDED ORDER

4] ¥ F ® # X % X % X X X F K % ¥ ¥ K ¥ ¥ ¥ ¥ # * * ¥ K XK ¥ % X K & %
5 On November 14, 1377, the Billings Firefighters Local

8 #6521 and the City of Billings filed a stipula?ion in the

7| matter of Unit Clarification #1-T7 with the Béérd of Personnel

B| Appeals. Therein the parties agreed to waivégcertain specified

9 procedures of the Board of Personnel Appealsﬂ,to file position

10 | papers by November 21, 1977, and to have the'ﬁgtter heard

11 before the Board of Persornmel Appeals within

4(ﬁenty {20) days
12 of filing the position papers.

13 Un November 21, 1977, the parties fileg position papers
14 which indicated that the major issue to be heard was whether
156 cr not the positions of Battaldion Chiefs, Training Officer,
16 | Communication Officer, Maintenance Officer, Fire Marshall,

17 § and Fire Captians were properly included in the bargaining

18 unit. Billings Filrefighters Local #521 contended that these
18 §| positions are properly included within the bargaining unit.
20 | The City of Billings contended that these positions should

21 be excluded from the bargaining unit because they are manage-
22 | ment and/or supervisory positions as defined by Section

28 | 59-1602(2}, (3), and (4), R.C.M. LY

24 The hearing in this matter was held December 15 and 16,
25 | 1977, under the authority of Section 59—1606,_R.C.M. 1947,

26 | and in accordance witn tha Administrative Proéedure Let,

27 Having carefully reviewed the record in this matter,

28 including sworn testimony and evidence rresented, these are

29 | the findings of fact:

30 FINDINGS OF FACT
31 l. On September 12, 1877, the City of Billings, Montana,
32

and Local #521 Internaticnal Assoclation of Fire Fighters

THUREELR'S




10
11
12
13
14
156
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

THURNER™S

entered into a collective bargaining agreemerif to be effective

from July 1, 1977, to June 30, 1978. fTherei he City of
Billings recognized Local #521 International Assoclation of
Fire Fighters as the exclusive bargaining representative
for all the employees of the Fire Department-é%cept the
Chief and the Assistant Chier,

2. Uncontroverted testimony and evidenqgtestablished that
the Cilty of Billings so recognized Lbcal #521, Internitional
Agsoclation of Fire Fighters as the exclusivé'bargaining

T

agent of the above-described unit in 1968 (p: ;pr to July 1, 1973,

the effective date of the Public Employees Coilective Bargaining

Act) and at all other times material herein.

DISCUSSION

It i3 the decision of this hearing examiner that Section
59-1615, R.C.M. 1947, the "grandfather clause," is dispositive
of the other issues railsed at the hearing in this matter,
Section 59-1615 provides:

Existing collective bargaining agreements not affected.

Nothing in this act shall be construed to remove

recognition of established collective bargaining

agreements already recognized or in existence pricr to

The effective date of this act.

The Board of Personnsl Appeals addressed the scope and
effect of Section 59-1615 in its decision in the matter of
fhe Retall Clerks Internatiocnal Locals 4, 57, 684, 991,

1573, Complainant, versus Montana State Department of Revenue,
Respondent (signed February 5, 1974, by Patrick F. Hooks,
Chairman of the Board of Personnel Appeals). Therein the
Board stated that Section 59-1615:

. antlcipated this problem [whether dr not an

employer can legally enter intc a contract covering

what 1t feels are management and supervisory personnel]

and gase continuing protection to those employees,

whether supervisory or not, who ware recognized prior

to _the effective date of the hot.
The Board finds that this grandfather clause
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applies to the recogniticn of the bargaining agent

&s wzll as the ratification of existing bargaining

agreements. [emphasis addead] 'g

The City of Billings entered into an agreement with

Local #521 International Associzticon of Fire Fizhters
and recognized a unit composed of all emrployees of the Fire
Department except the Chief znd the Assistant Chief before
the effective date of the Public Employees Collective

Bargaining Act (July 1, 1573). To argue that the allegedly

supervisory and managerial employees should be. remcved from

that unit under the provisions of Seetion
(4), R.C.M. 1947, would be to disrepgard the p¥otective

aspects of Section £59-1615 of the same act.

.CONCLUSTON OF LAW
In accordance with the provision of Section 59-1615,
R.C.M. 1947, the appropriate bargaining unit in the Billings
Fire Depdrtment is that unit which has been recognized by
the City of Billinés since 1968, i.e., all employees of the
Billings Fire Department except the Chief and the Assistant

Chief.

RECOMMERDED ORDER
The bargaining unit in the Billings Fire Department
shall be composed of all employees of the Fire Department
except the Chief and the Assistant Chilef,

Dated this zgaéday of February, 1978,

BOARD QF PERSONNEL APPEALS




1 CERTIFICATE OF MATLING |
2 I, Blaine Schillinger, hereby certify andl state that

3| T did on the day of February, 1978, mall a true and

4] correct copy of the above FPINDINGS OF F CT, CONCLUSION QF

5| 1AW, &ND RECOMMENDED ORDER to=the following:

6 Ms. Rasemary Bogschert
Atorney
7 Hedden-Fmpire Buillding

Billings, MT 59101

Mr. Lee Brady
& 1140 Sandstone Tp.
10 Billings, MT 59101

Mr. Denver Christensen
11 17083 Independent Lane
Billings, MT 59101

12
Mr. K.D. Peterson
13 Peterson and Hunt, Attorneys
302 Transwestern Building
14 04 North 31st Street
i5 Billings, MT 59101
Mr. Richard Larson
16 City Administratgr
P.O. Box 1178
17 Billings, MT 59101

‘o .
1 8 ﬂ | |
19 Cl&ﬂﬂ IN*Y/AVN
Elaine Schillinger 4
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